
IN THE LTNITED STATES DISTRICT COURT
FOR TI{E WESTERN DISTRICT OF NORTH CAROLINA

ASHEVILLE DIVISION
Case No. I :17-cv-00256-MR-DLH

SHIRLEY TETER,

Plaintiff,

VS.

PROJECT VERITAS ACTION FLTND

FILED IN COURT
ASHEVILLE, NC

MAY 21 2019

U.S. DISTRICT COURT
W. DISTRICT OF N.C.

MEMORANDUM OF LAW
IN SUPPORT OF MOTTON
FOR DIRECTED VERDICT

Defendants.

ARGUMENT

I. PLAINTIFF'S FAILURE TO INTRODUCE CLEAR AND
CONVINCING EVIDENCE OF ACTUAL MALICE WARRANTS
DIRECTED VERDICT.

Plaintiff is required to prove actual malice regardless of whether she is a

public figure. If Plaintiff is a public figure, actual malice must be proven as a

substantive element of her claim. Hatfill v. The New York Times Co., 532F.3d312,

3 15 (4th Cir. 2008). If Plaintiff is not a public figure, she must still prove actual

malice before she can receive presumed or punitive damages-the only types of

damages she seeks on her per se claim-because the videos at issue address a
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matter of public concem.r See Reuber v. Food Chemical News, Inc., 925 F.2d 7 03,

708 (4th Cir. 1991) ("To recover punitive damages for defamation related to a

matter of public concern, any party regardless of status must show acfual malice

under a clear and convincing evidence standard") (citation omitted); see also

Milkovich v. Lorain Journal Co.,497 U.S. 1, l5 (1990) (explaining that "the States

could not permit recovery of presumed or punitive damages on less than a showing

of New York Times malice") (citation omitted).

The Supreme Court has instructed, "[W]here the First Amendment mandates

a 'clear and convincing' standard, the trial judge in disposing ofa directed verdict

motion should consider whether a reasonable factfinder could conclude,, for

example, that the plaintiff had shown actual malice with convincing clarity."

Anderson v. Liberty Lobby, lnc., 477 tJ.S. 242,252 (1936). Where a plaintiff fails

to meet this burden, a directed verdict is proper. Horne y. WTVR, LLC,893 F.3d

201, 211 (4th Cir. 2018) (affirming directed verdict where plaintiff failed to

introduce sufficient evidence that publisher acted with actual malice).

The Fourth Circuit has made clear, "Under the actual malice standard, a

plaintiff must prove that the defendant had a particular, subjective state of mind at

the time the statements were made." Id. (citation omitted). Specifically, showing

I The parties agree on these points, as evidenced by their jointly-filed verdict form,
which includes actual malice as an issue for defamation per se regardless of the
Court's determination of whether Plaintiff is a public figure. (Doc. 97 at3,6,9,
12.)
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actual malice requires proving, by clear and convincing evidence, that PV Action

published the videos with knowledge that they were false or with reckless

disregard for their falsity. Hatfill,532 F.3d at 317. Despite the misleading

nomenclature, "reckless disregard" is not akin to a negligence standard. Horne,

893 F.3d at 211 ("The Supreme Court has made clear that reckless conduct is not

measured by whether a reasonably prudent person would have published or

spoken, or would have investigated before publishing or speaking."); Hatfill,532

F.3d at 325 ("Constitutional malice requires 'much more than a failure to exercise

ordinary care' ..") (citations omitted). Rather, "reckless disregard" means that

the defendant acted with a high subjective awareness ofthe publication's probable

falsity.2 Id. at3l7; Carr v. Forbes, lnc.,259F.3d273,282 (4thCir. 2001) (citation

omitted). Put another way, a plaintiff must show that the defendant "in fact

entertained serious doubts as to the truth of his publication." Carr,259F.3d,at283

(citation omitted). Plaintiff has not presented any evidence on this point, let alone

evidence that satisfies the clear and convincing standard.

2 Indeed, the potency of the actual malice standard is illustrated by the seminal
Supreme Court decision in which that standard was announced.In New York Times
Co. v. Sullivar, the Court held that the New York Times's failure to discover
material in its own files proving the falsity of statements contained in an
advertisement it published was "constitutionally insufficient to show the
recklessness that is required for a finding of actual malice." 376 U.S. 254,287-88
(1e64).
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Put simply, there is no evidence

false (if it was) or had serious doubts

convincing evidence needed to support

proper.

that PV Action knew Foval's claim was

about its truth, let alone the clear and

a verdict. Entry of a directed verdict is

II. PLAINTIFF'S DEFAMATION CLAIM SHOULD NOT REACH THE
JURY.

A. As a Matter of Law, Statements in PV Action's Videos Are Not
Defamation Per Se.

As explained by the North Carolina Supreme Court:

[T]o be libelous per se [words] must be susceptible of but one
meaning and of such nature that the court can presume as a matter
oflaw that they tend to disgrace and degrade the party or hold him
up to public hatred, contempt or ridicule, or cause him to be
shunned and avoided.

Renwick v. News & Observer Pub. Co.,3l0 N.C. 312,317-18,312 S.E.2d 405, 409

(1984) (citation omitted). It follows that there are two threshold legal questions that

the Court must answer before a defamation per se claim may go to the jury.

1. "The initial question for the court in reviewing a claim for libel
per se is whether the publication is such as to be subject to only
one interpretation." Id. at 318, 312 S.E.2d at 409 (citation
omitted).

2. "If the court determines that the publication is subject to only
one interpretation, it then is for the court to say whether that
signifi cation is defamatory. " I d. (citation omitted).
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Importantly, "It is only after the court has decided that the answer to both of these

questions is affirmative that such cases should be submitted to the jury on a theory

of llbel per se." Id. (citation omitted).

As to the first question, to be defamat ory per se, a publication must be

reasonably susceptible of only one meaning.

When a publication is susceptible of two interpretations, one
defamatory and the other not, it will not support an action for a
libel of the first class-a libel based upon a publication obviously
defamatory which is libel per se.

Id. at320,312 S.E. at 410 (citation omitted).

The PV Action videos comprise the only evidence relevant to the Court,s

analysis of the foregoing questions. See id. at 318, 312 S.E.2d at 409. And the

videos must be construed within their four comers, "stripped of all insinuations,

innuendo, colloquium and explanatory circumstan ces." Id.

Plaintiff asserts that the videos contain the following statements:

65. Defendants'statements are false and misleading by their
suggestion that Ms. Teter is homeless and suffers from mental illness.

66. Defendants' statements are false and misleading by their
suggestion that Ms. Teter was a paid political activist sent to provoke
violence.

(Doc. 1 llu 65, 66.) Neither of these "suggested" alleged statements is a necessary

interpretation of either video.
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i. Interpretation re: mental illness and homelessness

Plaintiff argues that the videos "suggest" and "imply" that she is mentally ill

and homeless. (Doc. | flflt 26, 33-34, 65.) The videos are not subject to this "one

meaning," so they are not defamatory per se. Renwicf, 3 10 N.C. at 317 , 312 S.E.2d

at 409.

As to Video II, there are no references to mental illness or homelessness, at

all, so the video cannot be defamatory per se.

As to Video I, Plaintiff s interpretation relies on conflating the scene in

which Foval states "she was one of our activists . . . who had been trained up to

birddog" with the next scene----clearly recorded at a different time and location-in

which Foval discusses paying "mentally ill people . . . to do shit', and ,,a few

homeless guys [over the last twenty years] to do some crazy stuff.', The mere fact

that the scenes are consecutive does not mandate Plaintifls interpretation.

A reasonable altemative interpretation is that the second scene simply shows

examples of Foval's other exploits. Aside from the plainly different scenes, the

strongest support for this interpretation is found in Foval,s own words. For

instance, Foval says he has only used "a few homeless guys [over the last twenty

years]," which clearly indicates that the use of homeless people was an infrequent

occurrence. Foval also mentions working with "union guys," which again indicates

6
Case 1:17-cv-00256-MR   Document 111   Filed 05/21/19   Page 6 of 10



that he is talking about general exploits, not describing all his alleged volunteers.3

Thus, mentally ill people, homeless guys, and union guys are all types of people

Foval has used in the past, but nothing in the video creates the necessary inference

that Plaintiff falls in any of those groups.

For the purpose of analyzing Teter's per se theory, it is irrelevant which

interpretation is best. That the videos are not subject to a single, defamatory

interpretation is dispositive. See Renwick,3l0 N.C. at32O,3l2 S.E.2d at 410.

ii. Interpretation re: payment and training to incite violence

Plaintiff argues that the videos "imply" or "suggest" that she was an activist

paid and trained to provoke violence at the rally. (Doc. 1 nn 27 , 31, 32, 47 , 48, 66.)

Again, this is not the only way to interpret the videos.

As to Video II, again there is no reference to payment, whatsoever, so

Plairttifl s per se claim must be rejected.

As to Video I, adopting Plaintifls interpretation requires ignoring Foval,s

express words:

She was one of our activists. Who had been trained up to birddog.
So the term birddogging, you put people in the line, at the front
which means that they have to get there at six in the moming
because they have to get in front at the rally, so that when Trump
comes down the rope line, they're the one asking him the question
in liont of the reporter, because they're pre-placed there. To funnel
that kind of operation, you have to start back with people two

3 That Teter does not interpret Video I of accusing her of being a ,,union guy,,,
despite Foval's use of that term in the same scene, undermines her interpretation.
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weeks ahead of time and train them how to ask questions. You
have to train them to birddog.

Foval simply states Teter was trained to "birddog." He describes

"birddogging" as asking questions of Trump in front of reporters, which requires

arriving early to be in front of the rope line. The only training he references is

"train[ing] them to ask questions." He says nothing about payment and nothing

about violence. Thus, one way-indeed the best way-to interpret the videos is as

asserting nothing more than that Teter was trained to arrive early, place herself

along the rope line, and ask Trump questions.a

Again, for the purposes of defamation per se, it ultimately does not matter if

the videos could be interpreted as defamatory. Unless the videos are subject to a

single, defamatory interpretation, they cannot support a per se claim.

B. Neither PV nor Mr. O'Keefe published the PV Action videos.

Here, there is no evidence that PV published the pV Action videos. In the

complaint, Plaintiff summarily alleged that "all" defendants published the videos

by posting them on YouTube. (Doc. I fln23,42) But the evidence makes clear that

PV Action posted the videos, not PV. And there is no evidence that pv Action was

acting as PV's agent or employee. PV cannot be held liable for statements

a Teter's interpretation relies on importing concepts of payment and violence from
other sections of video I, but Foval does not mention violence or using birddogs to
provoke violence. Nor does he state that birddogs are paid. Far from being the only
interpretation possible, Teter's interpretation is strained.
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published by a different entity acting entirely under its own authority. 50 Am. Jur.

2d Libel and Slander g 228.

A corporate officer is not personally liable for torts of the corporation

merely by virtue of his office. Ross y. Tenn. Comm. Warehouse, 1nc., No. 3:14-

CV-3I-FDW, 2014 WL 4672424, at *6 (W.D.N.C.2014). Instead, the corporate

officer is only liable if "he has committed an intentional tort." Moore v. Am.

Barmag Corp.,7l0 F. Supp. 1050, 1057 (W.D.N.C. 1989), aff'd,902F.2d 44 (Fed.

Cir. 1990); see also Bon Aqua Int'\, Inc. v. Second Earth, Inc., No. 1:10CV169,

2013 WL 357469, at *5 (M.D.N.C. Jan. 29,2013) ("A corporate official may be

held personally liable for tortious conduct committed by him, though committed

primarily for the benefit of the corporation.").

Mr. O'Keefe is not liable for statements published by pV Action. Like pV,

Mr. O'Keefe did not post the PV Action videos to youTube, nor is there any

evidence PV Action was Mr. O'Keefe's employee or acted as Mr. O'Keefe,s

agent. Similarly, Mr. O'Keefe is not liable for pV Action,s torts simply by virtue

of his status as a corporate officer. See Ross, 2Ol4 WL 4672424, at *6. Mr.

o'Keefe did not "publish" statements simply by reading voice-over narration for

the PV Action videos. see 50 Am. Jr. 2dLibel and Slander g 242 ("publication is

made by the exhibition or showing of the [motion] picture by the defendant or by

an authorized exhibitor. The reading of a motion-picture script by employees of the
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producer has been held insufficient to satisry the requirement for defamation of a

publication."). And even if Mr. O'Keefe could be deemed to have "published" the

voice-over narration he personally read, that narration did not contain any

allegedly defamatory statements about Plaintiff.

CONCLUSION

For all the foregoing reasons, Plaintiffhas failed to introduce sufficient

evidence to reach the jury and a directed verdict should be entered in Defendants'

favor.

Respectfully submitted, this the 27st day of May, 2019.

/s/ Michael Montecalvo
Michael Montecalvo
N.C. Bar No. 24943

/s/ James A. Dean
James A. Dean
N.C. Bar No. 39623
WonaeleBoND DrcKrNSoN (US) LLP
One West Fourth Street
Winston-Salem, NC 27101
Telephone: (33 6) 7 2l -3 600
E-Mail: michael.montecalvo@wbd-us.com
E-Mail : jamie.dean@wbd-us.com

Attorneys for Project Veritas Action Fund,
Project Veritas, and James E. O'Keefe, III
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